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Atlantic Freight Lines, Inc. 
v. 

Jesse M. Donaldson 
Postmaster General 

COMPLAINT 

1. Plaintiff, Atlantic Freight Lines, Inc., Box 32, Uniontown, 
Pennsylvania, is a corporation duly organized and existing 
under the laws of the Commonwealth of Pennsylvania, with its 
principal office and place of business situated in Fayette County, 
Pennsylvania. 

2. Defendant, Jesse M. Donaldson, is Postmaster General, an 
officer of the United States whose official residence is in the 
District of Columbia, and who is head of the Postoffice Depart¬ 
ment, and as such is entrusted under the laws of the United 
States with certain administrative powers and authority with 
respect to the postal service of the United States. (5 U. S. C. 
361). 

3. This is a civil action arising under Acts of Congress regu¬ 
lating commerce and relating to the postal service, and this 
Court has jurisdiction thereof by virtue of the provisions of 28 
U. S. C 1337 and 1339. 

4. Plaintiff is a common carrier of property by motor ve¬ 
hicle within the meaning of the Act of Congress of August 9, 
1935, 49 Stat 543, originally known as the Motor Carrier Act, 
and now known as part II of the Interstate Commerce Act 
(49 U.S.C. 301 et seq.). Plaintiff holds a certificate of public 
convenience and necessity issued by the Interstate Commerce 
Commission in Docket No. MC-77477, a true copy whereof, 


No. 802—’52 

Equitable Relief Requested 



2 


marked Exhibit A, is attached hereto and made a part hereof. 
Pursuant to such authority plaintiff operates as a common 
carrier in interstate commerce in the states of New York, New 
Jersey, Pennsylvania, Ohio, West Virginia, and Maryland, and 
maintains offices and terminals in the principal cities of said 
states. Plaintiff serves, among others, the cities of New York, 
N. Y., Philadelphia, Pa., Baltimore, Md., Pittsburgh, Pa., Cleve¬ 
land and Akron, Ohio, and Fairmont, Grafton, Clarksburg, and 
Wheeling, West Virginia. At the above named points, and 
many other points and places on its routes, plaintiff is a sub¬ 
stantial competitor of the Baltimore & Ohio Railroad for traffic. 
Plaintiffs routes parallel for substantial distances the rail lines 
of said rail carrier. Competition between rail carriers and 
motor carriers such as plaintiff has been and is substantial, 
vigorous, and severe, especially at the present time when rail 
carriers are publishing reduced rates intended to divert traffic 
from the trucks to the rails. 

5. The Baltimore & Ohio Railroad is an existing legal person 
or body corporate, actively engaged at the present time in 
private business for compensation, gain, and profit, as an inter¬ 
state rail carrier, and competing with plaintiff for traffic of 
shippers of freight. 

6. Defendant, acting through the Postoffice Department, of 
which by law he is the head, has announced the intention of 
issuing and placing on sale on February 28, 1952, a certain 
proposed three cent postage stamp to commemorate the 125th 
anniversary of said Baltimore & Ohio Railroad. 

7. The design of said stamp portrays the charter granted to 
said Baltimore & Ohio Railroad by the Maryland legislature 
in 1827. Also depicted are three types of locomotives or equip¬ 
ment used by said railroad at different periods in the develop¬ 
ment of its business. At the bottom appear the words: 
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THE BALTIMORE & OHIO RAILROAD CHARTERED FEB. 28. 1827 
125 YEARS OF RAIL TRANSPORTATION 

8. Defendant announced his intention to issue and sell said 
stamp in a press release No. 793 dated January 14, 1952, and 
announcements thereof have already appeared in newspapers 
Vi Pittsburgh, New York, and other places; and unless restrained 
and enjoined by this Honorable Court defendant will continue 
to give publicity to said stamp, and will on February 28, 1952, 
issue and place the same on sale to the public. Plaintiff by 
registered letter on January 19, 1952, protested to defendant 
against issuan ce of said stamp but the reply thereto dated 
January 30, 1952, indicated that no effect would be given to 
plaintiffs protest but that defendant would persist in issuing 
and placing on sale said stamp. 

9. Said past and contemplated action of defendant in con¬ 
nection with issuance of said stamp is wrongful, unlawful, in¬ 
jurious to plaintiff, contrary to law, and in excess of defendant’s 
statutory powers. 

10. Defendant has no statutory power or authority to en¬ 
gage in private enterprise, to-wit the business of advertising 
and publicizing the trade name of, and the services offered by, 
an existing private business corporation competitive with plain¬ 
tiff and other carriers. 

11. It is unlawful, and contrary to the provisions of the 
National Transportation Policy (54 StaL 899) and of the In¬ 
terstate Commerce Act, for preference or advantage to be given 
to one type of carrier, to-wit, a carrier engaged in rail transpor¬ 
tation, as against motor carriers, such as plaintiff, and other 
types of carriers, such as water carriers, air carriers, pipe lines, 
and freight forwarders. 

12. It is unlawful, and contrary to the provisions of 31 
U. S.C 413, for the portrait of any living person to be placed 
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on current postal stamps; and said Baltimore & Ohio Railroad 
is a living and existing corporate personality, and a stamp de¬ 
sign portraying its corporate charter, as well as its equipment 
and facilities, is unlawful within the meaning of said prohibition. 

13. No statutory authority exists by virtue of which defend¬ 
ant may advertise or publicize the business, trade name, and 
services offered by a private commercial corporation. 39 U. S.C. 
368, which permits special cancellation and postmarking for 
advertising purposes in certain postoffices, strictly limits the 
use of such advertising to “the following cases only: First, 
where the event to be advertised is for some national purpose 
for which Congress has made an appropriation; second, where 
the event to be advertised is of general public interest and 
importance and is to endure for a definite period of time and 
is not to be conducted for private gain or profit.” The policy 
of the law as thus declared by Congress regarding use of postal 
facilities for advertising purposes prohibits the issuance and 
sale, at postoffices generally, of colorful and artistically de- 
signed stamps, such as that hereinabove described, advertising 
the trade name and services of an individual existing private 
business corporation. 

14. The defendant’s administrative action in deciding upon 
the issuance of said stamp was not arrived at in accordance 
with the requirements of the Administrative Procedure Act of 
June 11, 1946 (5 U. S. C. 1001 et seq.), and no opportunity was 
given for plaintiff and other affected parties to be heard prior 
to the issuance of the above described press release and the 
decision to issue and place on sale the said stamp. 

15. Unless defendant is restrained and enjoined from issuing 
said stamp on February 28, 1952, plaintiff will suffer irrepar¬ 
able injury. Because of the novelty and special interest of 
stamp collectors and other persons in new issues, sales of said 
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stamp will be made in great volume immediately upon or 
shortly after the date of issue; and large numbers of this stamp, 
bearing the objectionable advertising of the trade name and 
services of plaintiffs competitor as described above will come 
into the hands of the public throughout the United States, in¬ 
cluding numerous persons not subject to process of this Court. 
It will be impossible for the stamps thus distributed by defend¬ 
ant to be returned to him without having spread abroad the 
advertisement they bear, after they have once been distributed, 
whatever the tenor of this Court’s decision on the merits might 
thereafter be. Issuance of said stamp is unprecedented in the 
long history of the United States postal service. Never before 
has a commemorative stamp borne the trade name and de¬ 
scribed the services offered by an existing private business cor¬ 
poration. The stamp issued to commemorate the first trans¬ 
continental railroad did not bear the name of the company but 
merely referred to the historical event. Defendant’s proposed 
stamp would depart from unbroken practice of many years’ 
standing. 

WHEREFORE plaintiff prays that this Honorable Court 
adjudge and decree that defendant be perpetually restrained 
and enjoined from issuing, placing on sale, or continuing to 
publicize and announce an intent to issue or place on sale said 
stamp as above described; and that, pending the decision of 
this Court on the merits, defendant be restrained and enjoined, 
by appropriate preliminary injunction or restraining order, from 
doing any of said acts pending the final decision of this Court; 
and for such other and different relief as to this Honorable 
Court shall seem meet and just. 

(s) Edward Dumbauld, 

• 602 Ring Building 
Washington, D. C 
Attorney for Plaintiff. 
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State of Pennsylvania, 

County of Fayette 

Personally came before me, the undersigned authority, M. 
Bowman Shipley, Jr., who, being first duly sworn according to 
law, deposes and says that he is president of Atlantic Freight 
Lines, Inc., a corporation, the plaintiff, and that he makes this 
affidavit on its behalf, being thereunto duly authorized, and 
that the facts stated in the foregoing complaint are true and 
correct. 



(s) M. Bowman Shipley, Jr. 

Sworn to and subscribed before me 
this 22nd day of February, 1952. 

(s) Gladys Swords, 

Notary Public. 

My Commission expires January 29, 1955. 

[SEAL] 

(Exhibit omitted in printing) 


3n the Puiteb pistes ^Btsirtri: Court for the 
Jpisfriti of Columbia 


Atlantic Freight Lines, Inc 
v. 

Jesse M. Donaldson 
Postmaster General 

Affidavit of Jesse M. Donaldson 
Postmaster General of the United States 

United States of America, 

District of Columbia 

The undersigned, Jesse M. Donaldson, being first duly sworn 
deposes and says as follows: 

That since December 16, 1947, affiant has been and is now 
the duly appointed and acting Postmaster General of the United 
States and as such is authorized, amongst other things, to 
superintend generally the business of the Post Office Depart¬ 
ment and execute all laws relative to the postal service (5 
U.S.C. 369); 

That pursuant to the provisions of Section 3914, Revised 
Statutes; Title 39 United States Code, Section 351, he is author¬ 
ized to prepare postage stamps of suitable denominations which 
when attached to mail matter shall be evidence of the pre¬ 
payment of postage thereon; 

That pursuant to the long established practice and precedent 
of the postal establishment your affiant approved the prepara¬ 
tion and printing of three cent stamps to be first issued on 
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February 28, 1952, to commemorate the 125th anniversary of 
the granting of the charter to the first common carrier in 
America which was the Baltimore & Ohio Railroad, and that a 
press release was issued by the Post Office Department on 
October 22, 1951, stating that said stamps would be issued on 
February 28, 1952, a copy of same being attached as Exhibit 
“A” hereto; that thereafter on January 14, 1952, a further press 
release was issued by the Department describing the stamp in 
detail and photographic copies of the stamp design were made 
available for distribution on the same date; copies whereof are 
attached as Exhibits “B” and “C”; 

That thereafter the Assistant Postmaster General, Bureau of 
Finance, caused to be issued in the Postal Bulletin dated Feb¬ 
ruary 12, 1952, a notice with respect to the issuance and sale 
of said stamp, a copy of which is attached hereto as Exhibit 
“D”; 

That the background of the design of the aforesaid postage 
stamp commemorating the 125th anniversary of the granting 
of the charter to the first common carrier in America portrays 
a portion of the charter granted by the legislature of the State 
of Maryland in 1827 to the Baltimore & Ohio Railroad and 
that superimposed thereon are drawings depicting the three 
stages in the development of rail transportation. The figure in 
the background showing what is called the “pioneer car” which 
is horse drawn; the picture in the middle ground showing the 
famous “Tom Thumb,” first steam locomotive placed in service 
by the railroad, and in the background a drawing depicting a 
modem streamlined Diesel locomotive in use today; 

That said postage stamp commemorating the 125th anniver¬ 
sary of the granting of the charter to the first common carrier 
in America does not bear the portrait of any living person so 
far as affiant knows; 
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That the aforesaid postage stamp to commemorate the 125th 
anniversary of the granting of the charter to the first common 
carrier in America would be meaningless without the name of 
the common carrier and the date upon which the charter was 
granted and that the absence of this information on the face of 
the stamp would result in tremendous numbers of inquiries 
addressed to the Post Office Department requesting such in¬ 
formation thereby causing great expense and inconvenience to 
the Government; 

That the issuance of the above-described three cent stamp 
to commemorate the 125th anniversary of the granting of the 
charter to the first common carrier in America was a proper 
and desirable commemoration of an important event in our 
national history and one of tremendous importance to the mail 
service of the United States and consequently to the public 
which your affiant decided should not be passed unnoticed or 
without the issuance of a commemorative postage stamp; 

That the issuance of the aforesaid stamp commemorating the 
125th anniversary of the granting of the charter to the first 
common carrier in America is not and is not intended to be 
an advertisement of transportation by rail nor an indication of 
any preference by the Post Office Department for this form of 
transportation and affiant is convinced that the issuance of 
this postage stamp will not serve as an advertisement of or 
indication of a preference for the Baltimore & Ohio Railroad; 
but that affiant does believe and insists that the issuance of 
this stamp is a proper and necessary recognition of a most im¬ 
portant advancement in travel facilities and the establishment 
of the first properly chartered common carrier in the United 
States of America; 

That almost 27 million of the above-described commemora¬ 
tive stamps have been printed and over 6 million have been 
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distributed to postmasters in an additional authorized printing 
order of 110 million stamps; 

That the printing and distribution of these commemorative 
stamps has cost the Government many thousands of dollars and 
that the recall and cancellation thereof would involve almost in¬ 
superable difficulties and insurmountable obstacles because of 
the wide distribution of stamps in the hands of thousands of 
postmasters throughout the country and the virtual impossibil¬ 
ity of insuring the recall of each and every stamp as well as the 
tremendous cost of such an undertaking and the disappoint¬ 
ment and loss to the public and especially to the 400,000 per¬ 
sons who have already remitted the cost of first day covers to 
the Post Office Department in small sums, many of the remit¬ 
ters being practically impossible to identify; 

That for a long period of years, namely, since 1893, it has 
been the custom and usage of the United States to issue various 
stamps and series of stamps commemorative of important his¬ 
torical events of national significance and character as well as 
postage stamps commemorative of distinguished persons, in¬ 
cluding statesmen, scientists, inventors and others who have 
contributed to the enlightenment, progress, development and 
welfare of the United States; 

That attached hereto as Exhibit “E” is a copy of a publica¬ 
tion entitled “Postage Stamps of the United States,” issued by 
the Post Office Department from July 1, 1847, to December 
31, 1950, containing pictures and descriptions of United States 
postage stamps, including those commemorative stamps above- 
mentioned and that affiant believes and therefore certifies the 
aforesaid publication, Exhibit “E” hereto, to be a correct record 
of the matters set forth therein; 

Affiant calls the Court’s attention to the following items in 
Exhibit “E”: 
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p. 32 Pan-American Stamps of 1901. 
p. 45 Parcel-Post Stamps. 

p. 49 Air-Mail Stamps depicting airplanes; similar stamps 
were issued from time to time depicting newer 
types of planes. 

p. 71 Edison Commemorative Stamp, 
p. 74 “Graf Zeppelin” Air-Mail Stamps, a special series 
for use on mail matter carried on the first Europe- 
Pan American round-trip flight of the foreign diri¬ 
gible. 

p. 99 California Pacific International Exposition, 1935. 
p. 101 Trans-Pacific Air-Mail Stamp, issue of 1935, show¬ 
ing the famous Clipper ship operated by Pan-Amer¬ 
ican Airways, further issues of 1937 shown on page 
105. 

p. 117 Golden Gate International Exposition Stamp—1939. 
p. 118 New York World’s Fair Commemorative Stamp— 
1939. 

p. 135 First Transcontinental Railroad Commemorative 
Stamp—1944. 

p. 135 Steamship Savannah Commemorative Stamp—1944, 
on the 125th anniversary of the sailing of said ship, 
the first steam-propelled vessel to cross the Atlantic 
Ocean. 

p. 136 Centenary of the Telegraph Commemorative Stamp 
of 1944. 

p. 137 Motion Pictures Commemorative Stamp of 1944. 
p. 143 Thomas A. Edison Commemorative Stamp—1947. 
p. 155 Poultry Industry Commemorative Stamp—1948. 

p. 161 Washington and Lee University Commemorative 
Stamp—1949. 
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p. 165 Wright Brothers Air Mail Commemorative Stamp- 
1949. 

p. 165 American Bankers Association Commemorative 
Stamp—1950. 

That on numerous dates during the past half century, various 
stamps have been issued commemorative of other events of 
national importance and relating specifically to persons, places 
and industries, and that the issuance thereof is an established 
usage of the Post Office Department which affiant followed in 
exercising his discretion as executive head of the Postal Service 
in authorizing the preparation, printing, distribution and use of 
the aforesaid stamp commemorating the first chartered com¬ 
mon carrier in this country; 

That the authorization and preparation of said commemora¬ 
tive stamp was done by affiant in good faith and with due re¬ 
gard for the laws of the United States and the proper manage¬ 
ment of the Postal Service of the United States and without 
any purpose, motive or intent other than the proper exercise 
of affiant’s executive discretion as Postmaster General of the 
United States 

(Signed) J. M. Donaldson, 
Postmaster General of the United States. 

Subscribed and sworn to before me a Notary Public in and 
for the District of Columbia, this 26th day of February, 1952. 

[SEAL] 

(Signed) Walter M. Norris, 
Notary Public, District of Columbia. 

My Commission expires July 31, 1955. 


(Exhibits omitted in printing) 


Jimiefr Jliate Jfetriri (Court for the 
Jhstrirt of (Columbia 


Atlantic Freight Lines, Inc 
Plaintiff 
vs. 

Jesse M. Donaldson 

POSTMASTER GENERAL 
Defendant 


Civil Action No. 802-52 


MEMORANDUM OPINION 

The Atlantic Freight Lines, Inc., a Pennsylvania Corporation, 
sues Jesse M. Donaldson, Postmaster General of the United 
States, to enjoin the issuance and placing on sale of certain 
postage stamps. The Postmaster General approved the prepa¬ 
ration and printing of the stamps to be issued on February 28, 
1952, to commemorate the 125th anniversary of the granting 
of the first charter to the first common carrier in America—the 
Baltimore and Ohio Railroad. The design for the postage 
stamp portrays a portion of the charter granted by the legis¬ 
lature of Maryland in 1827 and shows superimposed drawings 
depicting the three stages in the development of rail transpor¬ 
tation. One figure shows a horse-drawn vehicle known as the 
“pioneer car.” Another shows the famous “Tom Thumb” first 
steam locomotive put in service by the railroad. The third 
figure depicts a modem streamlined Diesel locomotive in use 
today. The design bears this legend: 

The Baltimore & Ohio Railroad chartered Feb. 28, 1827 
125 years of rail transportation. 

Judge Keech of this Court on February 23rd issued a rule 
directing the defendant Postmaster General to show cause why 
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an order should not be entered enjoining the issuance and sale 
of the stamps. This rule is now before the Court for considera¬ 
tion. 

The plaintiff says it is a motor carrier authorized to engage 
in transportation, that it is in competition with the Baltimore 
and Ohio Railroad for freight shipments and that it serves in 
areas which are also served by the Baltimore and Ohio Rail¬ 
road. Further the plaintiff contends that in effect the stamps 
proposed for issuance “advertise” the business, trade name, and 
services offered by a private commercial corporation, and that 
such activity on the part of the defendant is wrongful, injurious 
to plaintiff, and in excess of the defendant’s statutory power. 

The defendant asserts that it has long been the custom of 
the United States to issue postage stamps commemorative of 
important historical events of national significance as well as 
stamps commemorative of distinguished persons who have con¬ 
tributed to the enlightenment, progress, and welfare of the 
United States. The Postmaster General further says that the 
issuance of the stamps here involved was in good faith and is a 
proper commemoration of an important event in our national 
history and one of importance to the mail service and to the 
public; that 27 million of the stamps have been printed and 6 
million distributed to post offices for sale and that recall and 
cancellation of the stamps would involve the Government in 
expense and difficulty. 

The Postmaster General is empowered by law to prepare 
postage stamps. Title 39, Section 351, United States Code. The 
stamps here involved were prepared under that authority. It 
does not appear that the officer in this case has exceeded his 
statutory power. If the discretion given him be not wisely 
exercised, he is responsible to superior executive authority. 
Under the constitutional division of authority in our system of 


government, it is not for the courts to interfere in matters en¬ 
trusted by Congress to the discretion of executive officers. 
Perkins v. Lukens Steel Co., 310 U. S. 113, 129, 132. 

Moreover, the United States Supreme Court has consistently 
held over a long period that a party cannot be heard to inter¬ 
fere with the executive administration unless the act com¬ 
plained of involves an invasion or denial of a right of that 
party. Perkins v. Lukens Steel Co., 310 U. S. 113, 125. Larson 
v. Domestic & Foreign Corp ., 337 U. S. 682, 693. In the case 
before the Court the plaintiff has failed to allege or show that 
any of its legal rights have been invaded or threatened. It is 
not enough to complain of possible injury due to competition. 
There is no right to freedom from competition in the United 
States, and no legal wrong results from lawful competition. 
Alabama Power Co. v. Ickes, 302 U. S. 464, 478. Fulton Iron 
Co. v. Larson, 171 F. 2d 994, 84 U. S. App. D. C 39. 

The plaintiff lacks standing to sue and the rule will be dis¬ 
charged. 

(s) Burnita Shelton Matthews, 

Judge. 


February 27, 1952. 


<31tt tl }t J&tiieb district Court for tl]c 

Sistrtrt of Columbia 


Atlantic Freight Lines, Inc. 
Plaintiff 
v. 

Jesse M. Donaldson 

POSTMASTER GENERAL 
Defendant 


Civil Action No. 802-52 


MOTION TO DISMISS 

Comes now the defendant and by his attorney, the United 
States Attorney, moves this Court to dismiss the above-entitled 
complaint for the reason that the plaintiff lacks standing to sue. 

(s) Charles M. Irelan, 
United States Attorney. 

(s) Ross O’Donoghue, 
Assistant United States Attorney. 

CERTIFICATE OF SERVICE 

I hereby certify that service of the foregoing Motion to Dis¬ 
miss, together with points and authorities in support thereof 
was made upon plaintiff by mailing a copy to its attorney, 
Edward Dumbauld, Esq., 602 Ring Building, Washington, D. C., 
this 3rd day of March, 1952. 

(s) Ross O’Donoghue, 
Assistant United States Attorney. 
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3n itje States Jfeirtti OJirurt for the 

^Bfetrirt of (Kolimtbta 


Atlantic Freight Lines, Inc 
Plaintiff 


v. 

Jesse M. Donaldson 

POSTMASTER GENERAL 
Defendant 


Civil Action No. 802-52 


ORDER 

This cause having come on to be heard upon defendant’s 
motion to dismiss and it appearing to the Court that the plain¬ 
tiff lacks standing to sue, it is by the Court this 31st day of 
March, 1952, 

ordered that the complaint be, and the same is hereby, dis¬ 
missed. 

(s) Burnita Shelton Matthews, 

Judge. 

CERTIFICATE OF SERVICE 

I hereby certify that service of the foregoing Order was 
made upon plaintiff by mailing a copy thereof to its attorney, 
Edward Dumbauld, Esq., 602 Ring Building, Washington, D. C, 
this 28th day of March, 1952. . 

(s) Ross O’Donoghue, 

Assistant United States Attorney. 
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No. 11,437 


ATLANTIC FREIGHT LINES, Inc. 
Appellant=Plaintiff 



, Postmaster General 
Defendant=Appellee 


Appeal from order of the United States District Court for the 
District of Columbia dismissing complaint. 


EDWARD DUMBAULD, 

Attorney for Appellant 
1229 Nineteenth St, N. W. 
Washington 6, D. C. 








QUESTIONS DISCUSSED 


i 

WHETHER THE B. & O. PAID THE POSTMASTER GENERAL IS IMMATERIAL. 

n 

THE INJURY WAS DIRECT. NOT INDIRECT. 

HI 

ATLANTIC IS NOT CLAIMING ANY INTEREST IN GOVERNMENT PROPERTY. 

TV 

ATLANTIC IS NOT INVOKING THE EXTRAORDINARY REMEDIES OF PROHJ- 
BITION OR MANDAMUS. 


V 

THE CASE IS NOT MOOT: 

(a) THE STAMP IS STILL BEING SOLD. 

Ob) THERE IS NO LEGAL OBSTACLE TO PRINTING MORE STAMPS, 
(c) EVEN IF APPELLEE COMPLETELY DESISTS FROM WRONG¬ 
DOING. INJUNCTIVE RELIEF IS NOT THEREBY PRECLUDED. 
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<3n ilj* J&tttelt Jsfotte Court of ( Appeals 
for the district of Columbia Circuit: 


No. 11,437 


ATLANTIC FREIGHT LINES, Inc. 
Appellant=PIaintiff 


v. 

JESSE M. DONALDSON, Postmaster General 
Defendant=Appellee 


Reply Brief for Appellant 
ATLANTIC FREIGHT LINES, Inc. 

Appellee's brief begins (page 6) with a 
very fair statement of appellant's argu¬ 
ment, namely, that the Postmaster General 
in issuing the B. & O. stamp exceeded his 
statutory authority by engaging in the 
private business of advertising the trade 
name and services of a private commer- 
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cicd corporation conducted for gain or 
profit; and that his action, being without 
authorization from Congress, may be re¬ 
strained under the doctrine of Larson v. 
Domestic & Foreign Commerce Corp., 337 
U. S. 682 (1949). 

In response to this contention, appellee 
makes two points: (1) the Postmaster Gen¬ 
eral was not engaging in the private enter¬ 
prise of commercial advertising, because 
he was not paid by the railroad; any in¬ 
jury to appellant was therefore indirect, 
and Atlantic has no standing to sue. (2) 
Only five million stamps remain unsold, 
and therefore the case is moot. 

Appellant submits that neither of these 
points is sound. 


I 

WHETHER THE B. & O. PAID THE 
POSTMASTER GENERAL IS 
IMMATERIAL 

The distinction between public and pri¬ 
vate business depends upon the nature of 
the transaction, not upon whether the en¬ 
trepreneur receives compensation. For 
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example, the very business of operating a 
post office and selling stamps is undoubt¬ 
edly public business, even though the 
stamps supplied are paid for by the pur¬ 
chasers. Even if the Post Office Depart¬ 
ment were operated so efficiently that it 
made a profit, its performance of normal 
postal functions would still be public 
service and not private business. To issue 
stamps for pay is just as much public busi¬ 
ness as the issuance of a free pass to ride 
an army bus to the Pentagon. 

Whether or not compensation is paid by 
the recipient of the service is immaterial. 
If proposed regulations were adopted re¬ 
quiring the Interstate Commerce Commis¬ 
sion to make a charge for its service and 
to collect a fee from participants in pro¬ 
ceedings before the Commission, its func¬ 
tions as an administrative tribunal exer¬ 
cising quasi-judicial power would still con¬ 
stitute the performance of public business. 
Litigants in United States Courts pay filing 
fees and costs, but the administration of 
justice remains a public trust. Similarly, 
a housing project may serve a public pur¬ 
pose and warrant exercise of the power 
of eminent domain, even though fully com- 
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pensatory rent, or even a profit, is collected 
from tenants. Payment of compensation is 
not the test. By the same token, private 
business does not transform its identity 
merely because it is carried on without 
profit. A doctor who treats patients who 
cannot pay, or an investment counsellor 
or public relations consultant who advises 
gratuitously the university of which he is 
an alumnus, do not thereby become pub¬ 
lic servants and convert their activities into 
a public calling. 


Advertising a railroad is just not part 
of the official duties of the Postmaster Gen¬ 
eral as prescribed by Congress. The fact 
that he receives no money from the rail¬ 
road for the service rendered does not 
make it official business. If Alger Hiss 
passed secret documents to Soviet spies 
without getting paid for it, would that 
prove it was part of his official duties as 
a State Department official to do so and 
that any injurious consequences resulting 
therefrom would be incidental and in¬ 
direct? The same reasoning applies to the 
Postmaster General's gratuitous advertis¬ 
ing service for the benefit of the B. & O. 
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Railroad. It was ultra vires and not auth¬ 
orized by Congress. 

The boundary line between public and 
private business moves with the circum¬ 
stances of time and place. We submit that 
the only true test is the intent of Congress. 
If Congress has not authorized the Post¬ 
master General to engage in the business 
of advertising railroad companies and their 
service, then it remains a private business. 
If the railroads were taken over by the gov¬ 
ernment as was done during the first world 
war, the situation might be different. The 
only tenable criterion is the intention of 
Congress and the scope of the authority it 
has conferred. 


n 

THE INJURY WAS DIRECT, 

NOT INDIRECT 

Appellee states (p. 7) that the 125th an¬ 
niversary of the birth of rail transportation 
is an event of such importance as to war¬ 
rant commemoration by the national gov¬ 
ernment. It is next asserted that "any cele¬ 
bration of this was bound to call attention 
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to the fact that the Baltimore & Ohio Rail¬ 
road was the recipient of the first char¬ 
ter/' From these premises the conclusion is 
drawn by appellee that the injury is of that 
indirect type against which no complaint 
may be made (p. 7). 1 

But appellee's minor premise is false 
and the syllogism collapses. It is not true 
that appropriate recognition of the histori¬ 
cal event necessitates advertisement of the 
trade name and services of the railroad. 

The uniform past practice of the Post 
Office Department confutes this argument 
conclusively. No prior stamp ever bore 
the trade name of a commercial corpora¬ 
tion or described the services offered by it. 

If the B. & O. stamp had limited itself to 
commemoration of the event in national 
history, Atlantic would not have com¬ 
plained. Appropriate recognition can be 
given, and in all previous commemorative 
stamps has been given, to such historical 
events by issuance of stamps which refer 


’The cases cited by appellee (page 7a) relating to “indirect” 
injury are discussed at length and distinguished in appellant’s 
original brief (pp. 11-16). 
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thereto but do not mention by name any 
commercial concern actively engaged in 
private business for profit. 

If that course had been followed here, 
then any injury would have been indirect 
and incidental. But the very point of At¬ 
lantic's complaint is that the previous prac¬ 
tice was not followed on this occasion. 

As pointed out in Atlantic's original brief 
(p. 19) the 1944 stamp commemorating the 
first transcontinental railroad did not men¬ 
tion the Union Pacific, but was confined to 
the historical event, the "Completion of 
First Transcontinental Railroad." 2 

Appropriate recognition could similarly 
have been given to the chartering of the 
first railroad in America without advertis¬ 
ing the name and services of the company. 
A stamp simply referring to the "Charter¬ 
ing of the First Railroad in America," if it 
was desired to commemorate that event in 
the nation's transportation history, could 
have been issued without displaying the 


Similarly the “Trans-Pacific Air Mail” stamp of 1935 did 
not mention Pan-American Airlines. (Appellant’s brief, p. 19.) 
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advertising matter about which Atlantic 
complains. 

But this stamp did bear the trade name 
and advertise the type of services offered 
by a commercial corporation. This is the 
very respect in which the B. & O. stamp 
differed from all previous commemorative 
stamps. Such publicity resulted directly 
from the action of the Postmaster General 
himself. It did not flow indirectly or inci¬ 
dentally from such historical research as 
purchasers of the stamps might have con¬ 
ducted independently. 3 

The argument that the advertising re¬ 
ceived by the B. & O. is merely a neces¬ 
sary incident to commemoration of the 
historical event is thus shown to be un¬ 
sound. Never before have such incidents 
been found necessary, and a multitude of 
commemorative stamps have been issued. 

That the advertising on the stamp is di- 


3 Even if the manner in which some uninformed but curious 
persons learned the name of the first railroad in America were 
by writing to the Post Office Department, which appellee seems 
to fear would happen (p. 3), there would be a distinct difference 
between answering such inquiries and the course actually pur¬ 
sued of displaying the name of the company and its business 
right on the stamp. 
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rectly commercial in character, and part 
of a plan or scheme devised by the public 
relations experts of the company to adver¬ 
tise the railroad is shown by the use made 
of the stamps by the B. & O. after they 
were issued. To patrons of the company 
Mr. H. E. Simpson, Vice-President of the 
Traffic Department, on February 28, 1952, 
sent out on a decorative letterhead, with 
a first-day cancelation of the new stamp, 
a "blurb" in which he writes, inter aha: 

Today we are 125 years of age—a 
century and a quarter, but frankly we 
"don't feel a day older!" No indeed— 
we feel quite young and vigorous, 
though we are the oldest, and one of 
the largest railroads in the Nation. 

Yes, this is our 125th Anniversary, for 
the Baltimore and Ohio Railroad char¬ 
ter was granted on February 28, 1827. 
This date marked the beginning of 
commercial railroads in the United 
States. 

We feel honored that Uncle Sam 
says, "Birthday Greetings." To do this 
our government issued a special post¬ 
age stamp to commemorate the event. 
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Believing you would like to have one, 
we send you this letter in a /# first day 
cover/' a collector's item. 

Our 125th Birthday, however, is not 
just an occasion for recalling past 
achievements. It is rather, we think, 
an opportunity to dramatize the B&O's 
established position in its many com¬ 
munities and in the Nation. 4 

Ill 

ATLANTIC IS NOT CLAIMING ANY 
INTEREST IN GOVERNMENT 
PROPERTY 

Appellee also advances a new argu¬ 
ment, citing American Dredging Co. v. 
Cochrane , 190 F. (2d) 106 (D. C. App. 1951), 
based on the theory that this action is one 
involving "property admittedly belonging 
to the United States" since the government 
owns the stamps which have been printed. 
However, the situation here is exactly the 
opposite of what it was in the Cochrane 


4 See photostat of this letter, which appellant has requested 
leave to file in the event appellee’s request to add to the record 
as made in the District Court to show events subsequent to that 
court’s decision is granted. 



13 


case. There the former owner of a barge 
used by the government during the war 
was trying to get it back after it was de¬ 
clared surplus property. In the case at 
bar Atlantic claims no ownership in the 
stamps. Atlantic is not trying to get pos¬ 
session of the stamps, or to make the gov¬ 
ernment turn the stamps over to any other 
claimant. On the contrary Atlantic regrets 
that the government has parted with its 
possession of any of the stamps, and hopes 
that the government's ownership of those 
not yet sold will continue indefinitely. 

IV 

ATLANTIC IS NOT INVOKING THE 
EXTRAORDINARY REMEDIES OF 
PROHIBITION OR MANDAMUS 

Likewise clearly irrelevant to the case at 
bar are the authorities cited by appellee 
(p. 8) relating to the extraordinary writs of 
prohibition and mandamus. Appellant in 
the case at bar seeks neither of these ex¬ 
traordinary remedies. Atlantic is seeking 
merely the traditional relief by injunction, 
available in a court of equity. 

Appellee also mentions several times 
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(pp. 2, 3, 8, 9) the fact that after the deci¬ 
sion of the court below Atlantic did not 
immediately appeal to this Court from de¬ 
nial of the preliminary injunction. It is of 
course true that such an appeal is per¬ 
missible under 28 U. S. C. 1292; but, as the 
Supreme Court said in Alabama v. United 
States , 279 U. S. 229 (1929), "It is well-estab¬ 
lished doctrine that an application for an 
interlocutory injunction is addressed to the 
sound discretion of the trial court; and that 
an order either granting or denying such 
an injunction will not be disturbed by an 
appellate court unless the discretion was 
improvidently exercised." See also Doug¬ 
lass v. Pan-American Bus Lines , 81 F. (2d) 
222, 225 (C. C. A. 5, 1935). 5 In view of this 
rule and the fact that considerable ex¬ 
pense had been undertaken by the gov¬ 
ernment in printing these stamps, it would 
have been difficult to establish that the 
trial court's decision was without any sub¬ 
stantial support in the record and consti¬ 
tuted an abuse of discretion. An appeal 
at that stage would have been simply an 


s In that case the court stressed another point applicable here: 
“Even if the matter involved in the temporary injunction has 
become moot, that involved on the merits has not.” 
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additional burden to this Court, would 
have presented a collateral question and 
not the real issue in the case, and would 
have contravened the policy against piece¬ 
meal appeals. 

As appellee also seems to infer that At¬ 
lantic was at fault in filing suit only five 
days before the stamp was to be issued 
(p. 1), it may be proper to state that in order 
to preclude any criticism that Atlantic had 
failed to exhaust executive channels, At¬ 
lantic after receipt of the Postmaster Gen- 
ral's letter of January 30, 1952, wrote to the 
President concerning the matter, and be¬ 
fore invoking the aid of the judicial branch 
waited until the last possible moment for 
his reply. (Atlantic's letter to the President 
was referred through channels to the Post 
Office Department, and the reply was 
dated March 4, 1952, five days after the 
stamp had been issued.) 

Atlantic throughout this litigation has 
observed perfect propriety and respect for 
established judicial policies with respect 
to the mode of procedure, and appellee 
can derive no advantage from such ob¬ 
servance. 
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V 

THE CASE IS NOT MOOT: 

(a) The stamp is still being sold 

Appellee's second point, that the case 
has now become moot, is equally unten¬ 
able. Appellee urges that out of the origi¬ 
nal printing of over a hundred and twelve 
million stamps only five million remain 
available for sale. But on its face this 
shows that five million opportunities for 
renewed wrongdoing to the injury and 
detriment of appellant remain unconsum¬ 
mated. The stamp, on appellee's own 
showing, is still being sold. Atlantic is en¬ 
titled to an injunction against future sales, 
even though past sales may be water over 
the dam. 6 


6 As stated in the case cited in footnote 5, supra, “Even if the 
matter involved in the temporary injunction has become moot, 
that involved on the merits has not.” 

Theoretically Atlantic would be entitled to restoration of the 
status quo ante (see cases cited in footnote 7 infra'), but the 
great inconvenience involved (comparable to the recall of gold 
currency) would doubtless cause the court to stay its hand. 
Moreover the recall would not be advantageous from the stand¬ 
point of Atlantic, as it would be an occasion for further spread¬ 
ing the objectionable B. & O. advertising message on the stamps. 
Atlantic therefore desires only an injunction against future sales. 
But of course this does not make the case moot 
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(b) There is no legal obstacle to printing 

more stamps 

Furthermore, suppose that all the five 
million which remain on hand were sold. 
There is nothing to prevent the Postmaster 
General from printing and distributing ad¬ 
ditional stamps. It may be argued that 
this would be contrary to custom. But past 
practice is not a sufficient safeguard. It 
was equally contrary to custom and pre¬ 
cedent, until the issuance of the present 
stamp, to advertise a private commercial 
corporation on a postage stamp. Should 
the Postmaster General so desire, he would 
be entirely free to print and sell as many 
more B. & O. stamps as he wished. There 
would be no legal obstacle whatever, in 
the absence of injunctive relief, to the 
printing of additional stamps in any 
amount. 

(c) Even if appellee completely desists 
from wrongdoing, injunctive relief 

is not thereby precluded 

Moreover, even assuming that appellee 
completely desists from wrongdoing, the 
law is clear that such abandonment of il¬ 
legal conduct does not render the case 
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moot and prevent injunctive relief. Sears 
Roebuck & Co. v. Federal Trade Commis¬ 
sion, 258 Fed. 307, 310 (C. C. A. 7,1919); Fed¬ 
eral Trade Commission v. Goodyear Co., 
304 U. S. 257, 260 (1938) and cases there 
cited; N. L. R. B. v. Express Publishing Co., 
312 U.S. 426,435 (1941); Hecht Co. v. Bowles, 
321 U. S. 321, 327 (1944); Walling v. Helme- 
rich & Payne, 323 U. S. 37,42-43 (1944); Porter 
v. Lee, 327 U. S. 246, 251 (1946). This is par¬ 
ticularly true where there is a public in¬ 
terest in the determination of the question 
involved, or where the same issue, perhaps 
as affecting other parties, may arise in the 
future. Howard v. Wilbur, 166 F. (2d) 884, 
885 (C. C. A. 6, 1948); Walling v. Haile Gold 
Mines, 136 F. (2d) 102, 105 (C. C. A. 4, 1943); 
Southern Pacific Terminal Co. v. 1. C. C. 219 
U. S. 498, 515 (1911). 

Obviously the question in the case at 
bar with respect to the propriety of com¬ 
mercial advertising on postage stamps is 
one of great public interest and affects the 
proper administration of the postal laws. 
A decision with respect to the scope of 
the powers conferred upon the Postmaster 
General by 39 U. S. C. 351 is of tremendous 
importance to those engaged in every field 
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of commerce and industry, as well as to ap¬ 
pellant. If, as appellee claimed in the Dis¬ 
trict Court, the Postmaster General has 
unlimited discretion over the content of 
stamps, and is free to advertise commer¬ 
cial concerns if he so desires, the existence 
of such power will be of vital interest to 
the numerous companies engaged in many 
types of private business. The impact of 
such power will affect not only the rail¬ 
road and motor carrier industries, but also 
every company whose success depends 
upon public acceptance of its products or 
services. No company can escape the ef¬ 
fects, for good or evil, of so important a 
medium of appeal to the public. In view 
of the widespread potentialities of abuse 
of such power, legislative regulation may 
be required to establish standards guaran¬ 
teeing that it will be exercised in a fair 
and non-discriminatory manner. A deci¬ 
sion upon the merits of the question in¬ 
volved in the case at bar is thus obviously 
of great public interest. 

The case of Gordon v. Gray , 193 F. (2d) 
367 (D.C. App. 1951), cited by appellee (p.9) 
on the point of mootness, is plainly an in¬ 
applicable authority under the circum- 


stances of the case at bar. Gordon's suit 
was held moot because he had obtained 
in another manner all the relief he sought 
in the court proceeding. Manifestly under 
those circumstances there was no longer 
any case or controversy and the matter 
was moot. Atlantic, however, has not ob¬ 
tained, in any manner, in or out of court, 
the relief sought. 

The Gordon case stands for the same 
principle as Biownlow v. Schwartz , 261 U.S. 
216 (1923), where a suit to obtain a build¬ 
ing permit was held moot when the permit 
had been granted and the building com¬ 
pleted while the appeal was pending; or 
Atherton Mills v. Johnston , 259 U. S. 13, 15 
(1922), where a plaintiff attacking a child 
labor law which prevented his employ¬ 
ment became of age during the course of 
litigation. This principle would have ap¬ 
plied to the case at bar if the Postmaster 
General had decided not to issue the 
B. <£ O. stamp, or had modified it so as to 
eliminate the objectionable advertising. 

Nor does the case at bar fall within the 
two other usual categories of mootness: 
(1) situations where the complaining party 



has voluntarily acquiesced or made a set¬ 
tlement or compromise, as in Dakota Co. 
v. Glidden, 113 U. S. 222, 224 (1885); Little v. 
Bowers , 134 U. S. 547, 557 (1890); San Mateo 
Co. v. Southern Pacific Railroad Co., 116 
U. S. 138 (1885); California v. San Pablo & 
Tulare Railroad Co., 149 U. S. 308, 314 (1893); 
American Book Co. v. Kansas , 193 U. S. 49, 
51 (1904); or (2) situations where without 
the fault of defendant an event occurs 
making it impossible to grant relief, as in 
Mills v. Green , 159 U. S. 651, 653 (1895), and 
similar cases where the right to vote in an 
election is claimed, or the right to hold an 
office, and during the litigation the elec¬ 
tion is held, or the term of office expires. 

None of these categories fits the case at 
bar. Atlantic has not obtained by other 
means the relief it seeks in court. Atlantic 
has not waived its claim or made any 
compromise or settlement. No event has 
occurred without defendant's fault which 
makes it impossible for the Court to grant 
relief. 7 The dispute has not been extin¬ 
guished in any of these ways; on the con- 


7 As has been demonstrated above (p. 16), the fact that the 
stamps have been on sale since February 28, 1952, is not an 

(Continued on Page 22) 
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trary, there is presented an actual contro¬ 
versy, between adverse parties with con¬ 
flicting interests. Lord v.Veazie, 8 How. 251, 
254 (1850). There has been no concession 
or change of position during the litigation 
by either side with respect to the merits of 
their respective contentions. The contro¬ 
versy is now ripe for decision by this Court. 


CONCLUSION 

For the foregoing reasons, it is submitted 
that the arguments advanced in appellee's 
brief are either irrelevant or unsound, and 
that for the reasons set forth in appellant's 
original brief Atlantic is entitled to injunc¬ 
tive relief against the Postmaster General. 

Respectfully submitted, 

EDWARD DUMBAULD, 
Attorney for Appellant. 


FOOTNOTE 7 (Continued from Preceding Page) 

event precluding the grant of equitable relief now. In any case 
it is not an event occurring “without defendant’s fault.” Though 
no injunction prevented issuance of the stamps, defendant was 
not compelled by any requirement of law to issue them. The 
Postmaster General’s decision to put them on sale was volun¬ 
tary and at his own peril. Atlantic was not precluded from pur¬ 
suing its remedy in this Court. Dakota Co. v. Glidden, 113 U. S. 
222, 224 (1885); Mills v. Green, 159 U. S. 651, 654 (1895); 
Porter v. Lee, 328 U. S. 246, 151 (1946). 
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BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This Court’s jurisdiction is based upon the following sections 
of the Judicial Code: 28 USC 41, 88, 1291, 1294. The District 
Court had jurisdiction under 28 USC 1337 and 1339. 

STATEMENT OF CASE 

Plaintiff-appellant, Atlantic Freight Lines, Inc., a Pennsyl¬ 
vania corporation with its principal office at Uniontown, Fayette 
County, Pennsylvania, is a common carrier of general commo¬ 
dities by motor vehicle, holding a certificate of public conveni¬ 
ence and necessity issued by the Interstate Commerce Commis¬ 
sion. Appellant competes for the traffic of the shipping public 
with the Baltimore & Ohio Railroad. Important competitive 
points served by both carriers include the cities of New York, 
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N. Y., Philadelphia, Pa., Baltimore, Md., Pittsburgh, Pa., Cleve¬ 
land, O., Akron, O., and Fairmont, Grafton, Clarksburg, and 
Wheeling, W. Va. (R. 2). 1 

From newspaper publicity following appellee’s press release 
No. 793 dated January 14, 1952, 2 appellant learned that the 
Postmaster General intended to issue and place on sale to the 
public on February 28, 1952, a postage stamp advertising the 
name and business of the B. & O. Railroad. Appellant by 
registered letter on January 19, 1952, protested to the Post¬ 
master General against issuance of said stamp, but the reply 
thereto dated January 30, 1952, indicated that no effect would 
be given to appellant’s protest but that appellee would persist 
in issuing and placing on sale said stamp. (R. 3). 

Thereupon, on February 23, 1952, appellant filed its com¬ 
plaint and an order to show cause why a temporary injunction 
should not be granted was signed by Judge Richmond B. Keech. 
A hearing was held on February 26, 1952, before Judge Bumita 
Shelton Matthews who rendered an opinion on the following 
day, denying a preliminary injunction. Thereafter, upon ap¬ 
pellee’s motion to dismiss, the District Court’s final order dis¬ 
missing the complaint was made on March 31, 1952. (R. 13-17). 

The postage stamp issued by appellee portrays the charter 
granted to the Baltimore & Ohio Railroad by the Maryland 
legislature in 1827. Also depicted are three types of locomo¬ 
tives or equipment used by said railroad at different periods 
in the development of its business. At the bottom appear the 
words: 

THE BALTIMORE «S OHIO RAILROAD CHARTERED FEB. 28. 1827 
125 YEARS OF RAIL TRANSPORTATION 


1 References are to the portion of the record printod in appellant's appendix 
to this brief. 

2 An earlier release. No. 774. dated October 22. 1951 (R. 8. Exhibit A to 
appellee's affidavit of February 2G. 1952) did not come to appellant's attention. 


Said railroad is a corporation, not defunct or extinct, but 
actively engaged in private business for gain or profit, and is a 
living and existing legal person or corporate personality. It is 
not a charitable or educational corporation. (R. 2). 

STATUTES INVOLVED 

39 USC 351 (Revised Statutes, Section 3914, derived from 
Act of June 8, 1872, 17 Stat 304) provides: 

“The Postmaster General shall prepare postage stamps of 
suitable denominations, which, when attached to mail matter, 
shall be evidence of the payment of postage thereon.” 

31 USC 413 (Revised Statutes, Section 3576) provides: 

“No portrait shall be placed upon any of the bonds, securi¬ 
ties, notes, fractional or postal currency of the United States, 
while the original of such portrait is living.” 

39 USC 368 (Act of May 11, 1922, 42 Stat. 540) provides: 

“The Postmaster General may, under such rules and regula¬ 
tions as he may prescribe, grant permission for the use in first 
and second class post offices of special canceling stamps or 
postmarking dies for advertising purposes in the following cases 
only: First, where the event to be advertised is for some na¬ 
tional purpose for which Congress has made an appropriation; 
second, where the event to be advertised is of general public 
interest and importance and is to endure for a definite period 
of time and is not to be conducted for private gain or profit. 
Such permit shall not be for a longer period than six months 
and the duration of the event to be advertised.” 

The National Transportation Policy (54 Stat. 899) provides: 

“It is hereby declared to be the national transportation policy 
of the Congress to provide for fair and impartial regulation of 
all modes of transportation subject to the provisions of this Act, 
so administered as to recognize and preserve the inherent ad¬ 
vantages of each; to promote safe, adequate, economical, and 
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efficient service and foster sound economic conditions in trans¬ 
portation and among the several carriers; to encourage the 
establishment and maintenance of reasonable charges for trans¬ 
portation service, without unjust discriminations, undue prefer¬ 
ences or advantages, or unfair or destructive competitive prac¬ 
tices; * * *” (Italics supplied). 

POINTS RELIED UPON 

1. Appellant is entitled to equitable relief against detriment 
and injury directly resulting from ultra vires acts of the Post¬ 
master General himself. 

Appellant’s complaint is not that the government is supply¬ 
ing public funds to a competitor, but that the government itself 
is directly entering the commercial arena by engaging in a 
private business (to-wit, advertising) to appellant’s detriment, 
without authority from Congress. 

2. Congress has given the Postmaster General no authority 
to engage in the business of advertising the trade name and 
services of a private commercial corporation conducted for gain 
or profit 

Congress has conferred in 39 USC 351 nothing more than a 
power to be exercised for a public purpose (preparation of 
stamps to be used as evidence of payment of postage). No 
power to engage in the advertising business is conferred. 

When Congress means for a government agency to embark 
on an activity theretofore regarded as private enterprise, it 
makes such intent clear. No such intent has been shown here. 
Indeed, on the contrary, Congress has evinced an opposite 
policy in prohibiting use of the portrait of a living original on 
stamps (31 USC 413) and limiting postmark advertising to 
certain postoffices for events for which Congress has appropri¬ 
ated money and which are not conducted for private gain or 
profit (39 USC 368). 
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3. Appellee may be sued as an individual where it is 
claimed that he is acting ultra vires without statutory author¬ 
ity, or in excess of his authority. 

SUMMARY OF ARGUMENT 
I 

In the case at bar appellant complains of an injury to its 
business which results as the direct and proximate consequence 
of ultra vires action of the Postmaster General himself. 

The complaint is not that the government is supplying funds 
to a competitor, but that the government is itself directly enter¬ 
ing the commercial arena by engaging in a private business 
(to-wit, advertising) to appellant’s detriment, without authority 
from Congress. 

Hence cases like Alabama Power Company v. Ickes, 302 U. S. 
464 (1938) and Tennessee Electric Power Co. v. TV A, 306 
U. S. 118 (1939), relied on in the opinion of the District Court, 
do not apply. There a municipal power company, duly auth¬ 
orized by local law to compete with the utility bringing suit, 
obtained government funds to finance its operation- The Su¬ 
preme Court held that no right of the plaintiff power company 
was invaded. There the only harm suffered was lawful com¬ 
petition by another public utility. The government merely 
furnished the funds. 

Comparing that situation with the case at bar, the rule relied 
upon by the Court below would be applicable if Atlantic Freight 
Lines were complaining that its lawful competitor, the B. & O. 
Railroad, was obtaining public funds (from the RFC for ex¬ 
ample) to finance the competitive operation. 

But in the case at bar Atlantic Freight Lines is not com¬ 
plaining that a competitor is being subsidized by the govern¬ 
ment Appellant complains of an injury inflicted directly by 
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the Postmaster General himself, through an unauthorized use 
of the postal monopoly power. Under the postal laws no mail 
may be carried by any person except the Postoffice Depart¬ 
ment, nor without payment of postage (except under govern¬ 
ment frank). The function of stamps is to subserve the public 
purpose of evidencing payment of postage. For that purpose, 
and that purpose alone, the Postmaster General is authorized 
to prepare stamps. He is not empowered, in the exercise of 
that duty, to engage in the business of advertising the trade 
name of a commercial corporation. 

The wrong perpetrated upon Atlantic Freight Lines by the 
Postmaster General flows directly from that official’s own abuse 
of postal powers for private gain. It is this prostitution of a 
public responsibility to the detriment of appellant which con¬ 
stitutes a direct injury to Atlantic’s legal rights. The injury 
would be the same, even if no expenditure of public funds for 
printing stamps was involved. Even if the Postoffice Depart¬ 
ment were reimbursed by the railroad for all expenses, or even 
if the government made a profit on its operations in the adver¬ 
tising business, the misuse of postal powers by appellee to ap¬ 
pellant’s detriment would be the same. 

Likewise, Perkins v. Lukens Steel Co., 310 U. S. 113 (1940), 
relied on by the Court below, is a case where there was no legal 
right involved, for the government procurement Act involved 
in that case was passed for the protection of the government 
and not for the benefit of bidders. 

The rule there enunciated would be applicable here if, for 
example. Congress were to enact a law requiring, for the bene¬ 
fit of the postal service, that all stamps be manufactured from 
paper or glue of a particular quality produced in localities 
served by Atlantic’s truck routes, and Atlantic were seeking an 
injunction against the proposed use of other types of paper or 
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glue in the manufacture of stamps- In such a situation no 
legal right would be invaded- The purpose of the legislation 
would be to protect the government by ensuring the mainte¬ 
nance of the quality of materials used, not to protect the in¬ 
terests of truckers happening to profit from the transportation 
of such materials. 


II 

Congress has given the Postmaster General no authority to 
engage in the business of advertising the trade name and serv¬ 
ices of a private commercial corporation conducted for gain or 
profit. 

Nowhere can such a grant of power be found in the statute 
books. Appellee seeks to justify issuance of the B. & O. stamp 
by virtue of the responsibility placed upon the Postmaster Gen¬ 
eral by 39 USC 351 to prepare stamps as evidence of payment 
of postage. It is submitted that the duty there imposed upon 
the Postmaster General simply gives him power for a public 
purpose. No authority is given to engage in the business of ad¬ 
vertising the trade name and business of private corporations. 

In construing the scope of the power here granted to the 
Postmaster General the criterion of public purpose should be 
applied, just as in eminent domain and tax cases. Loan Asso¬ 
ciation v. Topeka , 20 Wall. 655 (1874); United States ex rel. 
TV A v. Welch , 327 U.S. 546 (1946). 

We do not contend, as was argued in Ashwander v. TV A, 
297 U.S. 288, 340 (1936), that it is inherently wrong per se 
for the government to engage under any circumstances in a 
commercial business. We merely say that it is illegal in the 
absence of Congressional authorization. 

Nor do we contend, as in New York v. United States, 326 
U.S. 527 (1946), that the test for distinguishing a public pur- 






pose or governmental function from a private business is neces¬ 
sarily a historical test or inquiry as to what has been the past 
practice with regard to the proper scope of governmental ac¬ 
tivity. 

We accept as the criterion the intention of Congress. But we 
say that when Congress means for the government to embark 
on an activity theretofore regarded as falling within the domain 
of private enterprise, it makes such intent clear. 

No such intent has been shown here. Indeed, Congress has 
evinced a contrary policy that the powers conferred upon the 
national postal monopoly are to be used exclusively for public 
purposes. In 31 USC 413 there was enacted a prohibition of 
the use of the portrait of a living original on stamps. In 39 
USC 368 limitations were imposed restricting postmark adver¬ 
tising to certain post offices for events for which Congress has 
appropriated money and which are not conducted for private 
gain or profit. 

Moreover, the action of the Postmaster General in adver¬ 
tising the trade name of the B. & O. Railroad and giving pub¬ 
licity to rail transportation is contrary to the National Trans¬ 
portation Policy (54 Stat. 899) adopted by Congress, which 
calls for fair, impartial, and non-discriminatory regulation of 
motor and rail carriers. 

The Postmaster General likewise failed to afford appellant 
an opportunity to be heard before a hearing officer qualified 
under the Administrative Procedure Act of June 11, 1946, 60 
Stat. 237, 5 USC 1001 et seq. 

Hence it is submitted that appellee’s action in issuing the 
B. & O. stamp is clearly ultra vires and illegal. 

Ill 

Where it is claimed that a public officer (here the Post¬ 
master General) is acting ultra vires without statutory auth- 
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ority, or in excess of his authority, it is settled law that suit 
may be brought against him in his individual capacity. Such a 
suit is not one against the United States. Larson v. Domestic 
& Foreign Commerce Corp., 337 U. S. 682, 689-91, 702 (1949); 
Land v. Dollar, 330 U.S. 731 (1947); Philadelphia Company v. 
Stimson, 223 U.S. 605, 619-20 (1912). 

ARGUMENT 

I 

A MOTOR CARRIER INJURED IN ITS BUSINESS AS THE DIRECT AND 
PROXIMATE CONSEQUENCE OF ULTRA VIRES ACTION BY A 
PUBLIC OFFICER IS ENTITLED TO INJUNCTIVE RELIEF. 

The District Court denied relief on the theory that Atlantic 
Freight Lines has no standing to sue, relying on cases such as 
Alabama Power Company v. Ickes, 302 U.S. 464 (1938), Ten¬ 
nessee Electric Power Company v. TV A, 306 U.S. 118 (1939), 
and Perkins v. Lukens Steel Company, 316 U.S. 113 (1940). 

It is clear, however, that the doctrine enunciated in those 
cases is inapplicable to the case at bar. Here Atlantic Freight 
Lines is complaining of an injury to its business which results 
as the direct and proximate consequence of ultra vires action 
of the Postmaster General himself. The complaint is not that 
the government is supplying funds to a competitor, but that 
the government is itself directly entering the commercial arena 
by engaging in a private business (to-wit, advertising) to ap¬ 
pellant’s detriment, without authority from Congress. 

Appellant thus meets the requirement that it must state a 
cause of action, showing an invasion of its legally protected in¬ 
terests. That was not true in the cases relied on by the Court 
below. There the only harm suffered was lawful competition 
by competitors who were the recipients of public funds. There 
was no direct action by any government agency or official which 
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injured the plaintiffs in those cases. In the case at bar the detri¬ 
ment to Atlantic Freight Lines results directly from the action 
of the Postmaster General himself, and not from anything done 
by appellant’s competitor, the B. & O. Railroad. 

Hence the distinction is clear between the present situation 
and cases like Alabama Power Company v. Ickes, 302 U. S. 464 
(1938) and Tennessee Electric Power Company v. TV A, 306 
U. S. 118 (1939). There a municipal power company, duly 
authorized by local law to compete with the public utility bring¬ 
ing suit, obtained government funds to finance its operation. 
Under these circumstances the Supreme Court held that no 
legal right of the complaining power company was invaded. 
The only harm suffered by it was lawful competition from an¬ 
other public utility. The government merely furnished funds. 

The question in the Alabama Power case was succinctly 
stated by the Court as follows: “Can anyone who will suffer 
injurious consequences from the lawful use of money about to 
be unlawfully loaned maintain a suit to enjoin the loan?” The 
negative answer to the question is illustrated by the example 
of a grocer using in his business a loan made by a bank in 
excess of its charter authority. While the state, or a stock¬ 
holder of the bank, or in some cases a creditor of the bank, 
might enjoin such a loan, a competing grocer could not. Con¬ 
tinuing, the Court said: “If there are conditions under which 
two distinct transactions, neither of which, apart, constitutes a 
judicial (sic) remediable wrong, may be so related to one an¬ 
other as to afford a basis for legal relief, such conditions are 
not to be found in the circumstances of the present case.” (302 
U.S. at 480, 481). 

When that situation is compared with the case at bar, the 
distinction is plain. For that case to be applicable, it would 
be necessary that the injury suffered by Atlantic Freight Lines 
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be one brought about solely as the effect of lawful competition 
by its railroad competitor- But here the appellant is not com¬ 
plaining of any action by the railroad. 

It is the wrongful action of the Postmaster General himself 
which injures Atlantic. There are not “two distinct transac¬ 
tions,” which unite to inflict damnum absque injuria through 
lawful competition between the railroad and appellant The 
injury to Atlantic flows directly from a single unlawful act of 
the Postmaster General. The harm is caused immediately by 
the wrongdoer’s own hand, without the intervention of a second 
stage in the unfolding of events, or the interference of other 
actors to insulate him from liability. 

A comparable situation to the public utility cases would be 
presented if Atlantic were complaining that its competitor, the 
B. & O. Railroad, was obtaining public funds (from the RFC 
for example) to finance the competitive operation. In such a 
situation there would be no injury other than the economic 
effects of lawful competition, and no legally protected right 
would be invaded. Hence in such a case there would be no 
standing to sue. 

But in the case at bar Atlantic Freight Lines is not com¬ 
plaining that a competitor is being subsidized by the govern¬ 
ment. Appellant complains of an injury inflicted directly by 
the Postmaster General himself. That injury would be iden¬ 
tical even if no expenditure of public funds for printing stamps 
was involved. Even if the Post Office Department were re¬ 
imbursed by the railroad for all expenses in connection with 
the issuance of the B. & O. stamp, or even if the government 
made a profit on its operations in the advertising business, the 
assumption and exercise of ungranted power by appellee to 
appellant’s detriment would be the same. 

The Post Office Department is here making an unauthorized 





use of its postal monopoly power. The law forbids carriage of 
mail by any person except the Post Office Department, and re¬ 
requires payment of postage (except for mail under govern¬ 
ment frank). The function of stamps is to subserve the public 
purpose of evidencing payment of postage. For that purpose, 
and that purpose alone, the Postmaster General is authorized 
to require the use of postage stamps on mail matter and to pre¬ 
pare suitable stamps for issuance to the public. He is not em¬ 
powered, in the exercise of that duty, to engage in the business 
of advertising the trade name of, or the services rendered by, 
a private commercial corporation. 

As will be argued under point II infra, the power to prepare 
stamps given by 39 USC 351, properly construed in the light 
of the criterion of public purpose, just as in eminent domain 
and tax cases, gives the Postmaster General no authority to 
enter the private business of advertising. He is therefore act¬ 
ing without sanction of Congressional authorization when he 
engages in that business. It is this prostitution of a public re¬ 
sponsibility to the detriment of appellant which constitutes a 
direct injury to Atlantic’s legal rights. Appellant thus has a 
cause of action and standing to sue. 

The same conclusion follows if the situation in Perkins v. 
Lukens Steel Company, 310 U. S. 113 (1940), relied on by the 
Court below, is considered. 

The Public Contracts Act of June 30, 1936, 49 Stat. 2036, 
41 USC A 35, required the seller of goods on government pro¬ 
curement orders to pay minimum wages found by the Secretary 
of Labor to be prevailing in the locality in which the goods sold 
were manufactured. Pursuant to this provision that officer 
divided the United States into six localities, for each of which 
he ascertained a prevailing wage. Suit was brought to enjoin 
application of the Act by a steel company wishing to bid on a 
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navy contract- The contention was that the six zones estab¬ 
lished by the Secretary of Labor were not “localities” within 
the meaning of the Act as properly construed, and that the 
steel company would not obtain any government contracts if it 
submitted bids which included the minimum wages so deter¬ 
mined. 

It is not clear from the report of the case why the company 
would not be the successful bidder, as the same requirements 
would be applicable to all manufacturers in the same locality; 
presumably the harmful result would come about through the 
action of lower bidders located in a different zone, having 
lower wages. In any event the injury to the steel company 
complying with the law would be produced by the action of 
competing bidders, and not directly as a result of the Secretary 
of Labor’s action. 

The Supreme Court, holding that the steel company had no 
standing to sue, pointed out that the Public Contracts Act was 
passed for the protection of the government, and not for the 
benefit of bidders. 

“It was not enacted for the protection of sellers and 
confers no enforceable rights upon prospective bidders. 
* * * In this legislation Congress did no more than in¬ 
struct its agents who were selected and granted final 
authority to fix the terms and conditions under which 
the government will permit goods to be sold to it. The 
Secretary of Labor is under a duty to observe those 
instructions just as a purchasing agent of a corporation 
must observe those of his principal. In both instances 
prospective bidders for contracts derive no enforceable 
rights against the agent for an erroneous interpretation 
of the principal’s authorization. For erroneous construc¬ 
tion of his instructions, given for the sole benefit of the 
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principal, the agent is responsible to his principal alone 
because his misconstruction violates no duty he owes 
to any but his principal.” (310 U. S. at 126, 129). 

The doctrine of the Perkins case would apply to the case at 
bar if, for example, Congress were to enact a law requiring, for 
the benefit of the postal service, that all stamps be manufac¬ 
tured from paper or glue of a particular quality produced in 
localities served by Atlantic’s truck routes, and Atlantic were 
seeking an injunction against the proposed use of other types 
of paper or glue in the manufacture of stamps. In such a situ¬ 
ation no legal right would be invaded; for the purpose of such 
legislation would be to protect the government by maintaining 
the quality of materials used, not to protect the interests of 
truckers happening to profit, by reason of geographical prox¬ 
imity, from the transportation of such materials. 

But in the case at bar it is perfectly plain that the statutory 
provision authorizing the issuance of stamps does not permit 
the Post Office Department to go into the advertising business 
for the benefit of private commercial corporations. In so doing 
the Postmaster General clearly exceeds his legal authority and 
the injury to appellant results directly from his unauthorized 
ultra vires act, without the intervention of any action by law¬ 
ful competitors. Not what the B. & O. Railroad has lawfully 
done as a competing carrier, but what the Postmaster General 
has done without statutory authority as an advertising agency 
for the railroad industry, has injured Atlantic Freight Lines. 

II 

CONGRESS HAS NOT AUTHORIZED THE POSTMASTER GENERAL TO 
ENGAGE IN THE COMMERCIAL ENTERPRISE OF ADVERTISING 
THE TRADE NAME AND SERVICES OF A PRIVATE CORPORATION 
ENGAGED IN BUSINESS FOR GAIN AND PROFIT. 

Nowhere in the statute books can there be found a grant of 
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power authorizing the Postmaster General to engage in the 
business of advertising the trade name and services of a private 
commercial corporation conducted for gain or profit. Appellee 
seeks to justify issuance of the B. & O. stamp by virtue of the 
responsibility placed upon the Postmaster General by 39 USC 
351 to prepare stamps as evidence of payment of postage. 

But it is submitted that the duty there imposed upon the 
Postmaster General simply authorizes his performance of a 
public function, for a public purpose. No authority is thereby 
given to engage in the commercial enterprise of advertising the 
trade name and business of private corporations. 

In construing the scope of the power here granted to the 
Postmaster General the criterion of public purpose should be 
applied, just as in eminent domain and tax cases. A leading 
case holding that powers granted must be limited to public 
purposes is Loan Association v. Topeka, 20 WalL 655, 664 
(1874). The court there said “there can be no lawful tax 
which is not laid for a public purpose.” A recent case dealing 
with the same principle as applied to eminent domain is United 
States ex rel. TV A v. Welch, 327 U. S. 546 (1946). 

In contending that the grant of power in 39 USC 351 should 
be construed as limited by the restriction of public purpose, we 
are not denying the power of Congress to authorize the govern¬ 
ment to enter the domain theretofore regarded as belonging to 
private enterprise, if Congress clearly expresses such an inten¬ 
tion. We are not invoking the argument made by James M. 
Beck in Ashwander v. TV A, 297 U. S. 288, 340 (1936) that it 
is inherently wrong per se for the government to engage under 
any circumstances in a commercial business. We merely say 
that it is illegal for a government agency or official to do so in 
the absence of Congressional authorization. Our position is 
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consistent with the views of both the majority and minority in 
the Welch case. 

Nor do we contend, as in New York v. United States, 326 
U. S. 527 (1946), that the test for distinguishing a public pur¬ 
pose or governmental function from a private biosiness is neces¬ 
sarily a historical test or inquiry as to what has been the past 
practice with regard to the proper scope of governmental ac¬ 
tivity. We concede that Congress may keep up with the times, 
and that as the circumstances of national life change, Congress 
may provide for performance by the government of activities 
and services which our ancestors regarded as exclusively fall¬ 
ing within the sphere of private action. 

But although we accept as the criterion the intention of Con¬ 
gress, we contend that when Congress means for the govern¬ 
ment to embark on an activity previously considered as falling 
within the domain of private enterprise, it makes such intent 
clear. For example, in establishing The Voice of America 
Congress made clear its determination that the national in¬ 
terest required that the radio broadcasting operations of pri¬ 
vate corporations should be supplemented by governmental 
action. (Act of January 27, 1948, 62 Stat. 6, 22 USC 1437, 
1461). Even here it may be doubted whether the government 
has gone as far, in the direction of providing gratuitous “com¬ 
mercials” as the Postmaster General has done in issuing the 
B. & O. stamp. 

Indeed no Congressional intent to authorize such commercial 
advertising on postage stamps has been shown at alL The ac¬ 
tion of the Postmaster General issuing the B. 8s O. stamp is alto¬ 
gether unprecedented. Examination of the catalogue of com¬ 
memorative stamps previously issued (Exhibit E to appellee’s 
affidavit of February 26, 1952) discloses no instance in which 
a stamp has been issued bearing the trade name and publicizing 
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the type of commercial services rendered by a private corpora¬ 
tion. 

The closest example which the learned attorney for the ap¬ 
pellee could cite during the argument before the District Court 
was a stamp honoring Washington and Lee University. He 
argued that this University was a corporation, and competed 
with other corporations for students. But it is obvious that 
such academic rivalry is not analogous to commercial enter¬ 
prise. A university is a charitable and educational corporation, 
gifts to which are deductible for tax purposes; not a corporation 
engaged, like the B. & O. Railroad, in private business for gain 
and profit. 

Up until the instance of the B. & O. stamp, the Postoffice 
Department itself has been scrupulous in avoiding advertise¬ 
ments of private concerns. No commercial advertising on blot¬ 
ters or calendars is found in postoffices. The motor trucks of 
the Department, unlike those of the Railway Express, are free 
from advertisements on the side panels. The Transpacific Air 
Mail stamps did not display the name of Pan American Air¬ 
lines. The 1944 stamp commemorating the First Transconti¬ 
nental Railroad did not mention the name of the Union Pacific. 
That precedent should have been followed in the instant case 
if the Postoffice Department wished to honor the First Com¬ 
mon Carrier in America. (R. 9). 

If the power to prepare stamps is not interpreted as subject 
to the public purpose restriction, the consequences are appal¬ 
ling to contemplate. Any company and the commodity it deals 
in may be brought before the public in this manner. The of¬ 
fice of Postmaster General, formerly a political plum going to 
the national chairman of the successful party because of the 
opportunity to appoint postmasters, will now become a com¬ 
mercial prize over which competing corporations will struggle 
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bitterly in order to obtain advertising for their products on 
postage stamps and to exclude their rivals from that advan¬ 
tageous medium. 

Moreover, if the public purpose limitation is rejected, every 
official power will be subject to commercial exploitation. If a 
director in Woodward & Lothrop happens to hold a high posi¬ 
tion in the Navy Department, he will be free to order naval 
planes to perform sky-writing praising that store’s merchandise. 
Garfinckel’s will then try to place one of their men in the army 
or air force secretaryship, but unless the armed forces add new 
branches only a few companies can be accommodated with 
opportunities for gratuitous aeronautical advertising, and other 
Washington merchants will have to suffer in silence or seek 
other avenues of government subsidy. Perhaps President Tru¬ 
man may be persuaded to return to the haberdashery business, 
and put up a huge sign on the White House proclaiming his 
preference in neckties and topcoats, or the brand of cigarettes 
he endorses. 

Not only has Congress not expressed any legislative deter¬ 
mination that commercial advertising should be permitted on 
postage stamps, but Congress has evinced a contrary policy. 
In 31 USC 413 there was enacted a prohibition of the use of 
the portrait of a living original on stamps. The B. & O. stamp 
portrays the Charter of the company. Besides that life-giving 
document, it also depicts locomotives and tangible property 
belonging to the corporation. We submit that, in the case of 
a legal personality such a corporation, a portrait of the cor¬ 
porate charter (plus physical assets of the corporation) amounts 
to a portrait of the living legal entity itself. 

Moreover in 39 USC 368 Congress imposed limitations re¬ 
stricting postmark advertising permitted by that section to 
certain postoffices and to events for which Congress has appro- 
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priated money and which are not conducted for private gain 
or profit. 

Further indication of the lack of Congressional authorization 
for the Postmaster General’s action in issuing the B. fit O. stamp 
is found in the National Transportation Policy adopted by Con¬ 
gress (54 Stat. 899), which calls for fair, impartial, and non- 
discriminatory regulation of motor and rail carriers. The na¬ 
tional transportation policy also seeks to “foster sound eco¬ 
nomic conditions in transportation and among the several car¬ 
riers” and to eliminate “unjust discriminations, undue prefer¬ 
ences or advantages, or unfair or destructive competitive prac¬ 
tices.” 

The Postmaster General’s action in issuing the B. fit O. stamp 
conflicts with all the above mentioned features of the National 
Transportation Policy of the Congress. It is not “fair and im¬ 
partial,” for it advertises rail transportation, to the exclusion of 
motor transportation. (The legend on the B. fit O. stamp, after 
giving the railroad’s name and date of incorporation, reads 
“125 YEARS OF RAIL TRANSPORTATION”) It does not 
“foster sound economic conditions in transportation and among 
the several carriers” for it permits one type of carrier to re¬ 
ceive a gratuitous advertising service provided at the expense 
of taxpayers and unavailable to competitors. By imposing such 
a competitive disadvantage on motor carriers, it furnishes a 
striking example of the “unfair or destructive competitive prac¬ 
tices” condemned by Congress. 

Finally, it may be noted that the Postmaster General issued 
the B. fit O. stamp without affording appellant a chance to be 
heard before a hearing examiner qualified under the Adminis¬ 
trative Procedure Act of June 11, 1946, 60 Stat. 237, 5 USC 
1001 et soq . 

For the foregoing reasons, it is clear that appellee’s action in 
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issuing the R & O. stamp does not have the warrant of any 
Congressional authorization. It is therefore ultra vires and 
illegal. 

Ill 

WHERE IT IS CLAIMED THAT A PUBLIC OFFICER IS ACTING WITH¬ 
OUT STATUTORY AUTHORITY, OR IN EXCESS OF HIS AUTHOR¬ 
ITY, HE MAY BE SUED IN HIS INDIVIDUAL CAPACITY AND SUCH 
A SUIT IS NOT ONE AGAINST THE UNITED STATES. 

It is settled law that a suit may be brought against a public 
official in his individual capacity where it is claimed that he is 
acting ultra vires without statutory authority, or in excess of 
his statutory authority, or under the authority of an uncon¬ 
stitutional statute. In such a case the suit is not one against 
the United States. This principle, enunciated in the leading 
case of Philadelphia Company v. Stimson, 223 U. S. 605, 619-20 
(1912), was most recently reaffirmed in Larson v. Domestic & 
Foreign Commerce Corp ., 337 U. S., 682, 690-91, 702 (1949). 
Another recent case is Land v. Dollar, 330 U. S., 731 (1947). 

CONCLUSION 

From the foregoing, it is clear that appellant, Atlantic Freight 
Lines, Inc., has been injured in its business as the direct and 
proximate result of the ultra vires action of the Postmaster 
General in issuing the B. & O. stamp without any Congressional 
authorization, and is therefore entitled to injunctive relief 
against that official in his individual capacity. 

Respectfully submitted, 

Edward Dumbauld, 
Attorney for Appellant. 
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pellee, the Postmaster General, publicly announced that on 
February 28, 1952, a three cent stamp would be issued to 
commemorate the 125th anniversary of the granting of the 
charter to the first common carrier in the United States, the 
Baltimore and Ohio Railroad (J.A. 7-8). On January 19, 
1952, appellant wrote the Postmaster General protesting 
against the issuance of the stamp, but the latter rejected 
the protest in a reply dated January 30, 1952 (J.A. 3). On 
February 23,1952, just five days before the stamps were to 
be issued, appellant filed in the District Court a complaint 
requesting a prohibitory injunction against the Postmaster 
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General’s proposed action (J.A. 1-6). That same day Judge 
Keech issued a rule, returnable February 26, directing the 
Postmaster General to show cause why a temporary re¬ 
straining order or preliminary injunction should not be 
granted (J.A. 13-14). On February 27, after a hearing and 
after consideration of the exhibits submitted by both 
parties, Judge Matthews discharged the rule and refused 
preliminary relief (J.A. 13-15). No application for a pre¬ 
liminary injunction was made to this Court, and the stamps 
were issued on February 28. On March 3 the Government 
moved that the complaint be dismissed on the basis of 
Judge Matthews’ memorandum opinion (J.A. 16), and on 
March 31 the complaint was dismissed (J.A. 17). Again, 
there was no request for preliminary relief in this Court. 

The pertinent allegations of the complaint (J.A. 1-5) may 
briefly be summarized as follows.: 

Appellant is a common carrier by motor vehicle, and 
there exists a vigorous competition between it and the 
Baltimore and Ohio Railroad over a substantial portion of 
its authorized routes. The Postmaster General has pub¬ 
licly announced the proposed issuance of the new stamp, 
which very specifically commemorates the railroad’s 125th 
anniversary, and he will continue to give it publicity unless 
restrained. This action by the Postmaster General is in ex¬ 
cess of his -statutory powers since he has no authority “to 
engage in a private enterprise, to wit, the business of ad¬ 
vertising and publicizing the trade name of, and the serv¬ 
ices offered by, an existing private business corporation 
competitive with plaintiff and other carriers”. Unless the 
Postma-ster General is restrained from issuing the stamp on 
February 28, appellant will suffer irreparable injury by 
reason of the advertising which will be afforded the rail¬ 
road if the stamps are allowed to come into the hands of the 
public. “It will be impossible for the stamps thus dis¬ 
tributed by defendant to be returned to him without having 
spread abroad the advertisement they bear, after they have 
once been distributed, whatever the tenor of this Court’s 
decision on the merits might thereafter be.” The com¬ 
plaint concluded with a prayer for preliminary relief and 
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a request that the Postmaster General be perpetually re¬ 
strained from issuing the stamps. 

In response to Judge Keech’s rule to show cause the 
Postmaster General filed an affidavit and several exhibits 
(J.A. 7-12). He set forth hi6 statutory authority to super¬ 
intend the business of the Post Office and to issue stamps, 
and he gave details as to the issuance of the stamps in ques¬ 
tion. He stated that the issuance of such a commemorative 
stamp, without the name of the railroad, would be mean¬ 
ingless and would result in a flood of inquiries addressed 
to the Post Office, to the great inconvenience of the Gov¬ 
ernment; that the issuance of such a stamp was a proper 
commemoration of an event which was of great importance 
both to the public and to the mail service; that the stamp 
was not intended to be an advertisement of the Baltimore 
and Ohio Railroad but a proper recognition of an important 
advancement in travel facilities; and that it had been the 
custom to issue stamps commemorative of “important his¬ 
torical events of national significance” at least since 1893. 
He also pointed out that large numbers of the stamps had 
already been printed and distributed to postmasters all 
over the country; that this had cost the Government many 
thousands of dollars; that the difficulties in the way of re¬ 
calling and cancelling all the stamps were virtually insup¬ 
erable; and that 400,000 persons had already remitted the 
cost of first day covers to the Post Office Department in 
small sums which would be very difficult to return. 1 

Judge Matthews, in her memorandum opinion (J.A. 13- 
15) held that the Postmaster General had not exceeded his 
statutory authority, and that appellant had failed to show 
an invasion of its legal rights and was without standing to 
bring the action. 

As has already been pointed out no request was ever 
made to this Court for relief pending appeal. The stamps 

l As has been noted above (supra, p. 1), the issuance of the stamp was 
publicly announced on October 22, 1951, and on January 14, 1952. Appellant 
did not file this action until five days before the stamps were to be issued, 
although its protest to the Postmaster General had been rejected three weeks 
previously on January 30, 1952 (J.A. 3). 
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were, accordingly, issued on February 28. The complaint 
was dismissed on March 31. The appeal was not noted 
until April 24, and the record was filed on May 23. By June 
10 only about 5,000,000 stamps out of the total issue of over 
112,000,000 remained undistributed to local postmasters and 
comparatively few of the local postmasters had any re¬ 
maining in stock. 2 The reserve fraction -was held by the 
Postmaster General in accordance -with custom solely to 
preserve a stable philatelic value for collectors. Appel¬ 
lant’s brief was filed on August 15. 

STATUTES INVOLVED 

5 U.S.C. 369 (Act of June 10, 1921, c. 18, § 304, 42 Stat. 
24) provides: 

Duties of Postmaster General. It shall be the duty 
of the Postmaster General: 

First. To establish and discontinue post offices. 

Second. To instruct all persons in the Postal Service 
with reference to their duties. 

Third. To decide on the forms of all official papers. 

Fourth. To prescribe the manner of keeping and 
stating accounts. 

Fifth. To enforce the prompt rendition of returns 
relative to accounts. 

Sixth. To control, according to law, and subject to 
the settlement of the General Accounting Office, all ex¬ 
penses incident to the service of the department. 

Seventh. To superintend the disposal of the moneys 
of the department. 

Eighth. To direct the manner in which balances shall 
be paid over; issue warrants to cover money into the 
Treasury; and to pay out the same. 

Ninth. To superintend generally the business of the 
department and execute all laws relative to the Postal 
Service. 

2 See the affidavit of Assistant Postmaster General Pearson, dated June 10, 
1952. Since we are arguing that the case has been rendered moot by events 
subsequent to the decision in the District Court we have requested leave to 
file this affidavit in this Court. 
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39 U.S.C. 351 (Act of June 8, 1872, R. S. § 3914) pro¬ 
vides : 

The Postmaster General shall prepare postage 
stamps of suitable denominations, which, when at¬ 
tached to mail matter, shall be evidence of the payment 
of the postage thereon. 

39 U.S.C. 368 (Act of May 11,1922, c. 186, §§ 1, 2, 42 Stat. 
540) provides: 

The Postmaster General may, under such rules and 
regulations as he may prescribe, grant permission for 
the use in first and second class post offices of special 
canceling stamps or postmarking dies for advertising 
purposes in the following cases only: First, where the 
event to be advertised is for some national purpose for 
which Congress has made an appropriation; second, 
where the event to be advertised is of general public 
interest and importance and is to endure for a definite 
period of time and is not to be conducted for private 
gain or profit. Such permit shall not be for a longer 
period than six months and the duration of the event 
to be advertised. 

SUMMARY OF ARGUMENT 

1. The Postmaster General was not engaging in the pri¬ 
vate enterprise of commercial advertising in issuing the 
stamps. He was not paid by the railroad. He was acting 
pursuant to his statutory authority to issue stamps. Any 
injury to competitors of the Baltimore and Ohio Railroad 
was indirect and the result of the proper exercise of statu¬ 
tory authority. 

2. After the District Court denied preliminary relief and 
appellant failed to request relief of this Court pending ap¬ 
peal, the stamps were issued. They have now been distribu¬ 
ted and sold, except for a small fraction retained to pre¬ 
serve philatelic value. Since the injury is complete, the 
requested injunction would be in vain and the case has now- 
become moot. 
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ARGUMENT 

I 

Appellant Is Without Standing to Bring the Present Action. 

Appellant’s argument is, simply put, that the Postmaster 
General has gone into the private business of commercial 
advertising in issuing the stamp, and that this action ex¬ 
ceeds his statutory authority and may be restrained under 
the doctrine of Larson v. Domestic & Foreign Commerce\ 
Corp. y 337 TJ. S. 682. 

In the Larson case the complaint alleged that the War 
Assets Administrator had sold certain surplus coal to the 
plaintiff, and that he was now refusing to deliver, but on 
the contrary had entered into a new contract to sell the coal 
to others. The complaint prayed that the sale to the plain¬ 
tiff be declared valid, and that the Administrator be di¬ 
rected not to deliver the coal to anyone other than the plain¬ 
tiff. The Supreme Court pointed out that the complaint 
was directed against the Administrator in his official ca¬ 
pacity. 

The Supreme Court then stated that the crucial question 
in all such suits is whether the relief sought, though nom¬ 
inally to come from the officer, must actually be obtained, in 
the form of specific performance, from the sovereign itself. 
337 TJ. S. at 636, 687-688. The Court held that the only in¬ 
stances in which specific relief can be obtained against an 
officer of the sovereign are (1) where the officer’s powers 
are limited by statute, and the acts complained of are in 
excess of those powers, and (2) where the officer’s acts have 
been performed under the ostensible authority of an uncon¬ 
stitutional statute. 337 U. S. at 689-691. But when the of¬ 
ficer remains within the limits of his authority, and that 
authority is constitutional, a suit seeking specific relief 
against the officer is in reality a suit against the sovereign, 
for which there must be consent. 

We respectfully submit that the Postmaster General was 
clearly acting within the bounds of his statutory authority 
in issuing this stamp, and that there is utterly no basis for 
the argument that, in so doing, he was engaging in the pri- 
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vate business of commercial advertising. He was not being 
paid by the Baltimore and Ohio Railroad for the issuance 
of the stamp. He issued it under the authority of the 
statutes set out above, which give him the power to issue 
stamps and to superintend the affairs of the Post Office De¬ 
partment. Certainly the 125th anniversary of the birth of 
rail transportation is an event of such national significance 
and importance as to warrant recognition and commemo¬ 
ration by the national government. And any celebration of 
this wms bound to call attention to the fact that the Balti¬ 
more and Ohio Railroad was the recipient of the first char¬ 
ter. The injury, if any, was clearly of that indirect type re¬ 
sulting from governmental assistance to a competitor, 
against which no complaint may be made. Alabama Power 
Co. v. Ickes, 302 U. S. 464; Tennessee Electric Power Co. v. 
TV A, 306 U. S. 118; Perkins v. Lukens Steel Co., 316 U. S. 
113; Payne v. Fite, 184 F. 2d 977 (C.A. 5). 

Furthermore, by the time this action was finally brought 
the Postmaster General had already expended considerable 
sums of money and had printed and distributed large num¬ 
bers of the stamps. The action thus becomes one “against 
an official exercising a statutory power in respect of prop¬ 
erty admittedly belonging to the United States. As such, it 
is an action against the United States.” American Dredg¬ 
ing Co . v. Cochrane, No. 10723, affirmed May 31, 1951 
(emphasis supplied). 

n 

Since the Alleged Injuries Have Already Occurred and Cannot 
Be Corrected, There Is No Longer a Basis for the Issuance 
of a Prohibitory Injunction, and the Cause Has Become 
Moot. 

Prohibition is an extraordinary remedy. It does not 
issue as a matter of course upon mere proof of a legal 
right, but only in the exercise of a sound judicial discretion, 
largely controlled by equitable principles. In re Skinner & 
Eddy Corp., 265 U. S. 89, 95-96; Doehler Metal Furniture 
Co. v. Warren, 76 U. S. App. D.C. 60, 62,129 F. 2d 43, cert, 
den. 317 U. S. 663; Wilbur v. United States ex rel. Barton, 
60 App. D.C. 11, 15, 46 F. 2d 217, affirmed 283 U. S. 414. 
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The writ will not be granted to compel the doing of an un¬ 
necessary act, or to command an act which will work public 
or private mischief. Prohibition will not issue to enforce 
a bare legal right. 

• * • Although the remedy by mandamus is at law, its 
allowance is controlled by equitable principles • * * and 
it may be refused for reasons comparable to those 
which would lead a court of equity, in the exercise of 
a sound discretion, to withhold its protection of an un¬ 
doubted legal right. * * * Thus [in this case] the 
extraordinary remedy by mandamus, • * • would be 
burdensome to the government without any substan¬ 
tially equivalent benefit or advantage to the petitioners 
or their vendee, apart from the incidental and irrele¬ 
vant consequence that petitioners might secure the per¬ 
formance of their conditional contract. 

The court, in its discretion, may refuse mandamus to 
compel the doing of an idle act, * * • or to give a 
remedy which would work a public injury or embar¬ 
rassment, * * • just as in its sound discretion a court of 
equity may refuse to enforce or protect legal rights, 
the exercise of which may be prejudicial to the public 
interest. • • • (United States ex rel. Greathouse v. 
Dern, 289 U. S. 352, 359-360.) 

The legal right asserted in the complaint is the right to 
have the Postmaster General enjoined from issuing, selling, 
or publicizing an intent to issue and sell, the stamps in 
question (J.A. 5). But, as has been pointed out above 
(supra, p. ), the stamps had been printed and dis¬ 
tributed to postmasters all over the country in large quan¬ 
tity even before appellant filed its suit, although it had ap¬ 
parently had actual notice of the proposed issue approxi¬ 
mately five weeks previously. After the District Court had 
denied preliminary relief on February 27, and in the ab¬ 
sence of any effort by appellant to seek a preliminary in¬ 
junction in this Court, the stamps were released for sale to 
the public. Appellant did not note an appeal until April 24 


and did not file the record in this Court until May 23. The 
sale of the stamps continued and still appellant made no 
move to request relief pending appeal to this Court. By 
June 10 the stamps had been practically all sold to the pub¬ 
lic, with the exception of a comparatively small fraction re¬ 
tained by the Postmaster General for philatelic reasons. 
We respectfully submit that the injury of which appellant 
complained had by this time become complete and could not 
be remedied by the prohibitory injunction requested in the 
complaint. Appellant itself clearly foresaw this, for it al¬ 
leged in the complaint, “It will be impossible for the stamps 
thus distributed by defendant to be returned to him with¬ 
out having spread abroad the advertisement they bear, 
after they have once been distributed, whatever the tenor of 
this Court’s decision on the merits might thereafter be” 
(J.A. 5). If appellant desired to prevent the injury it 
•should have moved immediately in this Court as soon as 
preliminary relief was denied below. 

In principle this case is controlled by the decision of this 

Court in Gordon v. Gray & Bergin, — U. S. App. D.C.-, 

193 F. 2d 367. 3 In that case a discharged army officer 
sought a mandatory injunction directing the Secretary of 
the Army to turn over copies of certain papers relative to 
his discharge, on the theory that he was entitled to the 
copies under the applicable Army Regulations. While the 
appeal was pending the complainant obtained through other 
channels all the relief which he had hoped to obtain through 
possession of the papers. This Court accordingly dis¬ 
missed the appeal as moot. In the Gordon case relief was 
obtained from other quarters. In this case the alleged 
threatened injury has been accomplished and cannot be un¬ 
done. In both cases the basis for the issuance of a manda¬ 
tory or prohibitory writ was removed while the case was 
pending, and all that remained was a bare legal right. 

As we pointed out initially, the prohibitory writ should 
not be issued upon mere proof of a legal right. The remedy 


3 No. 10,617, dismissed as moot November 15, 1951, certiorari denied June 
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is an extraordinary one, is discretionary, and is controlled 
by equitable principles. It should not be issued to compel 
the performance of an unnecessary act, or of an act which 
may cause public mischief. Here the purpose for which the 
injunction was sought has now been frustrated and the issu¬ 
ance of the writ would be in vain. 

CONCLUSION 

We respectfully submit that the appeal has become moot 
and should be dismissed. In any event, the District Court 
correctly dismissed the complaint and the judgment should 
be affirmed if the case is not moot. 

Charles M. Irelan, 

United States Attorney 

Ross O’Donoghue, 

William R. Glendon, 

Assistant United States Attorneys 

Joseph M. Howard, 

Special Assistant to the 
Attorney General 
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